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STATEMENT OF THE | SSUE

The i ssue presented for decision in this case is whether
Charl otte County Resol ution Nunber 97-0870A0 (titled “A
Resol ution Anendi ng Resol ution #90-286, the Increment One DO for
Ri verwood DRI, as Anended by Resol utions #91-268, 92-07, 93-21,
94- 38 and 95-190; Finding That This Anendnent Does Not Constitute
a Substantial Deviation; and Providing for an Effective Date”)
and Charlotte County Resol ution Nunber 97-0860A0 (titled “A
Resol ution Anendi ng Resol uti on #90-285, the Master DO for
Ri verwood DRI, as Amended by Resol ution #91-267; Finding That
Thi s Amendnent Does Not Constitute a Substantial Deviation; and
Providing for an Effective Date”)(collectively referred to herein
as “the Resolutions”) are consistent with Chapter 380, Florida
Statutes; Rule 9J-2, Florida Adm nistrative Code; the State
Conmpr ehensive Plan; the State Land Devel opnent Pl an; and the
Ri verwood Master Devel opnent Order, as anended

PRELI M NARY STATEMENT

By a Notice of Appeal and Petition filed wwth the Florida
Land and Water Adjudicatory Conm ssion on Septenber 15, 1997,
pursuant to Section 380.06, Florida Statutes, and Rul es 9J-2.026
and 42-2.002, Florida Adm nistrative Code, Petitioner appeal ed
two ordi nances adopted by the Charlotte County Board of County
Comm ssioners on July 29, 1997. These resol utions anmended the
Mast er Devel opnent Order (“NMDO') and the Increment One
Devel opnent Order (“Increnment One DO') for the R verwood

Devel opnent of Regional Inpact ("DRI"), as nore fully described



below, to add a 67.6 acre-parcel to said devel opnent orders. The
67.6 acre-parcel at issue had been subject to a Bald Eagle
Managenment Pl an, and was characterized by Petitioner as having
been set aside in preservation as bald eagle habitat. The

prem se of Petitioner’s appeal is that Charlotte County’s finding
that these anendnments do not constitute “substantial deviations”
fromthe previously approved MDO and Increnment One DO is contrary
to Chapter 380, Florida Statutes, and its inplenenting rules, and
t hat Respondents MRP Land Trust and R verwood Land Devel opnent
Conpany Limted Partnership (“R verwood LDC') should be required
to submt an Application for Increnental Devel opnment Approva
(“AIDA”) and undergo further DRI review prior to adding the 67.6
acre-parcel to the existing devel opnent orders.

By letter dated Cctober 27, 1997, the Florida Land and \Water
Adj udi cat ory Conm ssion forwarded the Notice of Appeal and
Petition to the Division of Adm nistrative Hearings for
assi gnment of an Adm nistrative Law Judge and the conduct of a de
novo formal adm nistrative hearing in this matter, pursuant to
Section 120.57(1), Florida Statutes.

The case was originally assigned to Judge Ri chard Hi xson and
schedul ed for hearing on Decenber 22-23, 1997. Upon notion by
Petitioner, the hearing was continued and reschedul ed for January
8-9, 1998. Due to scheduling conflicts, the case was reassi gned
to the undersigned prior to the final hearing.

At the final hearing, Petitioner presented the testinony of

James |. Crews, a planner with the Departnent of Community



Affairs; Charles Gauthier, a growh managenent adm nistrator with
the Departnment of Community Affairs; and Kinberly A Dryden, a
bi ol ogi cal scientist with the Florida Gane and Fresh Water Fish
Comm ssion. Respondents MRP Land Trust and Ri verwood LDC
presented the testinony of Thomas C. Smth, the President of
Ri verwood LDC; Bruce C. Layman, an environnental consultant with
the firmof WIlson, MIler, Baron & Peek; Steven C. Hartsell, an
attorney with the law firm of Pavese, Garner, Haverfield, Dalton,
Harrison & Jensen; and David W Depew, President of Mrris-Depew
Associ ates, a land planning and civil engineering firm
Respondent Charlotte County called no w tnesses.

Petitioner’'s Exhibits 1, 3-8, 10, 12-16, 18, 20-28, and 34-
36 were admtted into evidence. Respondents MRP Land Trust and
Ri verwood LDC s Exhibits 1-8 were admtted into evidence.
Respondent Charlotte County offered no exhibits.

A transcript of the final hearing was filed at the Division
of Adm nistrative Hearings on February 2, 1998, and the parties
filed proposed recommended orders on February 19, 1998.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
follow ng findings of fact are made:

1. Petitioner, the Departnent of Conmunity Affairs (“DCA”)
is the state | and pl anning agency with the power and duty to
enforce and adm ni ster Chapter 380, Florida Statutes.

2. “Riverwood” is a Mxed Use Master Plan Devel opnment of



Regi onal Inpact (“DRI”) |ocated on approximtely 1,265 acres
adj acent to the Myakka River in Charlotte County. The parcel is
nore specifically located in Township 40 South, Range 21 East,

Sections 17, 20, 21, 28 and 29, in Charlotte County.



3. Respondent MRP Land Trust is the owner of the property.
Respondent Ri verwood LDC is the devel oper of the property.

4. Respondent Charlotte County is a political subdivision
of the State of Florida and, through its Board of County
Commi ssioners, is responsible for issuing devel opnent orders for
properties in unincorporated Charlotte County, pursuant to
Section 163.3171, Florida Statutes. R verwood falls within this
jurisdiction.

5. On Novenber 13, 1990, the Charlotte County Board of
County Conm ssi oners adopted Resol uti on Nunber 90-285, approving
the MDO for the R verwood DRI, pursuant to Chapter 380, Florida
Statutes. Resolution Nunmber 90-285 provided conceptual approval
of the follow ng uses on the property: 3,300 residential units;
334,000 square-feet of commercial devel opnent; an 18-hole golf
course; a marina; wet-slip docking; and 264 acres of open space.
The MDO also called for a utility site to accommbdate the
wastewater treatnment facility, a golf course nmaintenance area,
irrigation facilities, storage for boats and recreational
vehi cles, and potentially a potable water supply tank.

6. The MDO called for the property to be developed in a
nunber of increments. Each increnment would require, prior to
actual devel opnent, the issuance of an Increnental Devel opnent
Order by Charlotte County. Resolution Nunber 90-285 set forth
the various criteria that nust be nmet prior to i ssuance of each
devel opnent order.

7. Also on Novenber 13, 1990, the Charlotte County Board of



County Comm ssioners adopted Resol uti on Nunber 90-286, the

I ncrenent One DO, enconpassing approxi mately 752 acres of the
subj ect property. Increnent One included 1,100 residential
dwel ling units, 140,000 gross square-feet of comrerci al

devel opnent, and the 18-hole golf course.

8. During the application process for the MDO and the
I ncrenent One DO, two bald eagles' nests were discovered on the
Ri verwood property, including one nest on a portion of the
I ncrenent One property adjacent to the Myakka River (the “river
eagl e” nest).

9. Resol ution Nunber 90-285 placed certain conditions,
restrictions and limtations on the MDO In recognition of the
di scovery of the bald eagles' nests, Resolution Nunber 90-285
pl aced the follow ng condition on the MDO

Land uses within the primary and secondary
Bal d Eagl e zones shall be consistent with the
Bal d Eagl e Habitat Managenment Plan to be
approved by Charlotte County through the
appropriate F.S. Chapter 380 devel opnent
order anendnent procedures at a |ater date.

10. In order to proceed with approval of the Increnent One
DO wi t hout the delay that would be caused by waiting for the
devel opnent of the Bald Eagl e Habitat Managenent Pl an, R verwood
LDC voluntarily excluded a 67.6 acre-parcel surrounding the river
eagle’s nest fromits application for the Increnent One DO

11. A draft of the Bald Eagl e Managenent Pl an was submtted
to the Florida Gane and Fresh Water Fish Conm ssion (“FGFWC'),

Charl otte County, and the Sout hwest Florida Regi onal Pl anning

Council in Cctober 1990. The final version of the Bald Eagle



Managenment Pl an, adjusted to reflect the comments of the naned

agencies, was submtted on April 2, 1991.



12. The Plan provided for primary and flyway zones in which
no activity would be allowed during the Cctober 1 through May 15
nesting season, and in which only passive recreational uses would
be all owed during the remai nder of the year. The Plan al so
provi ded for secondary zones, in which residential and golf
course uses would be allowed, though construction would be
restricted during the nesting season.

13. For purposes of this proceeding, the follow ng portions
of the Plan, as anended by Charlotte County Resol uti on Nunmber 91-
268, adopted on QOctober 22, 1991, are relevant:

[11. Plan Approach

The Riverwood DRI was filed and revi ewed as
an Application for Master Devel opnent
Approval (AVMDA). An Application for

I ncrenment al Devel opnent Approval (AlIDA) for
I ncrement One was submtted and revi ewed
concurrently with the AVDA

Only that part of the Riverwood DRI which is
wi thin Increment One can be considered for
devel opnent approvals. Any parcels within
the remai nder of the Ri verwood DRI will be
required to submt an Application for

| ncrenment al Devel opnent Approval to the

Sout hwest Fl ori da Regi onal Pl anni ng Counci
for detailed review prior to any devel opnent
approval .

This Bal d Eagl e Managenent Pl an applies only
to Increnent One. Wthin the primary,
secondary or flyway zones | ocated outside

Increnent One..., it also provides
reconmendati ons on avoi di ng the di sturbance
of nesting bald eagles. It does not address

per manent habitat protection for eagles in
t hose areas, however, and is therefore
subject to future review and revision
regardi ng that issue.

For those areas outside |Increnent One,
i ncluding those areas within the primary,

10



secondary and flyway zones, the Applicant
acknow edges that prior to devel opnent in
those areas, a future Application for

| ncrenent al Devel opnent Approval nust be
filed and that DRI review of bald eagle
habi tat and managenent will take pl ace
pursuant to the laws, rules and regul ations
governing the DRI process in effect at the
time of the review

* * *

| X.  Abandoned Nests

The land use criteria related to either the
| ake eagle pair or the river eagle pair
remain in effect until the nest is abandoned
for a period extending at |east through five
consecutive breedi ng seasons of non-use.
Once either of the nests has been abandoned,
as defined herein, the restrictions inposed
in this docunent on the primary zone(s),

fl yway zone(s), and secondary zone(s)
associated with that nest are vacated.

Det erm nati on of abandonnent under this
Section shall be nade by the Florida Gane and
Fresh Water Fish Comm ssion, Ofice of

Envi ronmental Servi ces upon application made
by, and considering factual evidence provided
by, the Applicant. Notice of the application
shal | be simultaneously provided by the
Applicant to the Sout hwest Florida Regi onal

Pl anni ng Counci| and the Departnent of
Community Affairs who nay al so provide
evidence for Florida Gane and Fresh Water

Fi sh Comm ssion’s consideration on the
matters if they so desire.

In the event that a future Application for
Increnmental is filed for devel opment in the
primary or flyway zones because a nest has
been determ ned to be abandoned, the
Appl i cant acknowl edges that that DRI review
of bald eagle habitat managenment w Il take
pl ace pursuant to the laws, rules, and

regul ations in effect at the tine of the
review. The review ng agencies will not be
deened to have waived their rights to apply
those | aws, rules, and regul ations by virtue
of this Bald Eagl e Managenent Pl an havi ng
been previously approved.

11



14. Section 380.06(19), Florida Statutes, sets forth the
ci rcunst ances under which proposed changes to previously approved
DRI's nmust undergo further DRI review Those circunstances
generally are changes to a DRI creating a reasonable |ikelihood
of additional regional inpact, or regional inpacts created by the
change that have not been previously reviewed by the regional
pl anni ng agency. Such circunstances are referred to as
“substantial deviations.”

15. The statute provides that sone circunstances
concl usively create substantial deviations, while others nerely
establish a rebuttable presunption that a substantial deviation
has been creat ed.

16. The bald eagle is listed as a state threatened species
in Chapter 39, Florida Statutes (or federal l|isted animal species
in 50 CF. R 17.11-12). Section 380.06(19)(b)16, Florida
Statutes, provides the follow ng substantial deviation standards
in regards to devel opnent inpacts on protected plant and ani ma
speci es caused by changes in previously approved DRI s:

(b) Any proposed change to a previously
approved devel opnent of regional inpact or
devel opnent order condition which, either
individually or cunulatively with other
changes, exceeds any of the follow ng
criteria shall constitute a substanti al

devi ati on and shall cause the devel opnent to
be subject to further devel opnent - of -

regi onal -i npact review wi thout the necessity

for a finding of sane by the |ocal
gover nnent :

16. Any change which would result in

12



devel opnent of any area which was
specifically set aside in the application for
devel opnent approval or in the devel opnent
order for preservation or special protection
of endangered or threatened plants or animals
desi gnat ed as endangered, threatened, or
speci es of special concern and their habitat,
pri mary dunes, or archaeol ogi cal and

hi storical sites designated as significant by
the Division of H storical Resources of the
Departnent of State. The further refinenment
of such areas by survey shall be considered
under sub-subparagraph (e)5.b

17. The referenced sub-subparagraph of Section 380.06(19),
Florida Statutes, provides:
5. The follow ng changes to an approved
devel opnent of regional inpact shall be
presunmed to create a substantial deviation

Such presunption may be rebutted by clear and
convi nci ng evi dence.

* * *

b. Except for the types of uses listed in
subpar agraph (b)16., any change whi ch woul d
result in the devel opnent of any area which
was specifically set aside in the application
for devel opnment approval or in the

devel opnent order for preservation, buffers,
or special protection, including habitat for
pl ant and ani mal species, archaeol ogi cal and
hi storical sites, dunes, and other special

ar eas.

18. Read together, the quoted subparagraphs of Section
380.06(19), Florida Statutes, appear to establish that a change
whi ch woul d result in devel opnent of an area set aside for
preservation or protection of endangered, threatened, or species
of special concern and their habitat is conclusively presuned to
create a substantial deviation, whereas a change resulting in
devel opment of an area set aside for preservation, buffers or

speci al protection of other species would create only a

13



rebuttabl e presunption of a substantial deviation. An area
subj ect to the conclusive presunption of subparagraph (b)16 may
be consi dered under the rebuttable presunption of sub-
subparagraph (e)5.b if it is “further refined” by survey.

19. Rule 9J-2.041, Florida Adm nistrative Code, titled
“Listed Plant and WIldlife Resources Uniform Standard Rule,” is
DCA's rule inplenenting the statutory provisions quoted above.
Subsection (6)(c) of the rule provides:

Devel opnent of an onsite preservation or
speci al protection area previously set aside
in an ADA [Application for Devel opnent
Approval] or DRI devel opnent order for |isted
species, or their habitat, designated as
endanger ed, threatened, or species of special
concern shall be allowed only under any
conditions allow ng such devel opnent in a
previ ously approved final DRI devel opnent
order, or if approved after review of a
substantial deviation ADA, in conpliance with
Subpar agraph 380.06(19)(b)16., F.S.,
proposi ng a change fromonsite preservation
to any necessary appropriate mtigation,
pursuant to the criteria and provisions of
this rule.

20. Rule 93-2.041(2)(e), Florida Adm nistrative Code,
defines “habitat” as “the place or type of site where a species
lives and includes any area that is associated with the life
hi story requirenments of a particular listed plant or animal
species.”

21. “Habitat” is thus not restricted to the actual |ocation
of an eagle s nest, but includes any area associated with the
eagle’s life history requirenents.

22. The bald eagle is a bird of aquatic ecosystens, and

requi res suitable perching and nesting sites within two mles of

14



water. Eagle nesting territories are typically found along the
coasts, major |akes, and rivers of Florida. Because eagles tend
to use various nests wthin their established territories,
protection of the territory is considered nore inportant than
protection of the nest itself, froma biological and habitat

st andpoi nt.

15



23. The study on which the Bal d Eagl e Managenent Pl an was
based recogni zed the inportance of habitat protection,
recommendi ng habitat inprovenent and mtigation giving priority
to the areas included in the primary and secondary protection
zones. This study, comm ssioned by the devel oper and perforned
by Dr. Jeffrey Lincer of Eco-Analysts, Inc., was included as an
Appendi x to the Bald Eagl e Managenent Pl an.

24. Rule 9J-2.041, Florida Adm nistrative Code, sets forth
standards for the avoi dance and mtigation of “significant
inpacts” to listed plant and ani mal speci es caused by
devel opnment, and establishes thresholds for determ ning when a
gi ven devel opnent activity constitutes a “significant inpact.”
Rel evant to this case is Rule 9J-2.041(4)(b)1., Florida
Adm ni strative Code, which provides:

(b) SIGNIFICANT | MPACT. In order of priority
use for this rule, a significant inpact shall
consi st of:

1. A Quideline Established Inpact. Were a
listed wildlife species guideline has been
prepared to address devel opnental inpacts on
that |isted species by either the Florida
Gane and Fresh Water Fish Comm ssion
(FGFWFC), the Fl orida Departnent of

Envi ronmental Protection (DEP), or the U S.
Fish and Wldlife Service, the inpact
criteria established in the guideline shal

be considered by the Departnent to constitute
a significant inpact, consistent wth any
proj ect specific recomendati ons by FGFWFC or
the DEP to utilize the guidelines under its
|isted species jurisdiction for the onsite
and offsite inpacts of the specific Chapter
380, F.S., land use application under review,
pursuant to this rule.

25. DCA has adopted the “Habitat Managenent GCuidelines for

16



the Bald Eagle in the Southeast Region,” by the U S. Fish and
WIldlife Service, as one of the “listed wildlife species

gui deli nes” referenced above. Rule 9J-2.041(2)(0)4., Florida
Adm ni strative Code.

26. The river eagle nest remained active and occupi ed for
sone time after adoption of the Bald Eagl e Managenent Pl an.
However, the FGFWFC observed that the nest was | ast used by
nesting eagles during the 1990-91 nesting season. The nest was
damaged during the March 1993 “no nanme” storm and only remmants
remai ned during the 1993-94 nesting season.

27. The U. S. Fish and WIldlife Service guidelines recommend
continued protection of an abandoned nest site for at |east two
conpl ete breeding seasons after the loss. By letter dated
Decenber 14, 1995, the U S. Fish and WIldlife Service decl ared
the river eagle nest “lost,” and stated that the primary and
secondary protection zones inplenented by the Bal d Eagl e
Managenent Pl an coul d be di sconti nued.

28. R verwood LDC on March 25, 1997, submtted to the
Sout hwest Fl ori da Regi onal Planning Council a Notice of Proposed
Change (NOPC) to a Previously Approved DRI, and a revision
thereto on May 1, 1997. By its May 1, 1997, revision, R verwood
LDC sought to add for residential developnent the 67.6 riverfront
acres that were subject to the Bald Eagl e Managenent Plan, and to
del ete the bald eagl e nmanagenent area fromthe Increnent One DO

29. Section 380.06(19)(f), Florida Statutes, provides that

a devel oper may submt an NOPC for a previously approved DRI

17



The NOPC is applicable to situations in which the proposed change
does not create a substantial deviation causing the need for
further DRI review The developer is required to submt the NOPC
simul taneously to the | ocal governnent, the regional planning
agency, and DCA. After a public hearing and coment fromthe
appropriate regi onal planning agency or DCA the | ocal governnent
deci des whet her the proposed change in fact creates a substanti al
deviation. The |ocal governnment’s decision is subject to the
appeal provisions of Section 380.07, Florida Statutes.

30. By letter to the Sout hwest Florida Regional Planning
Counci|l dated May 2, 1997, Bradley J. Hartman, Director of the
O fice of Environnmental Services for the FGFWFC, subm tted his
agency’s comments on the proposed NOPC. M. Hartnman expressed
hi s agency’ s | ong-standing concerns over the protection of eagle
habitat, as opposed to nere nest protection, on the R verwood
site. He nmade specific reference to the Bald Eagl e Managenent
Plan’s requirenment that prior to devel opnent in areas covered by
the plan, an AIDA nust be filed and DRI review of bald eagle
habi tat and managenent nust take pl ace.

31. M. Hartman recomended that habitat within this fornmer
nesting territory be set aside as a pernmanent conservation area
and managed for bald eagles and other wildlife species on the
site, and that a conservation easenent be granted to his agency
or tothe U S Fish and Wldlife Service to inplenent those
recommendat i ons.

32. By letter dated May 9, 1997, to the Charlotte County

18



Pl anni ng Departnment, J. Thomas Beck, Chief of the Bureau of Local
Pl anni ng of DCA, informed Charlotte County that DCA objected to
t he NOPC pursuant to Section 380.06(19)(c), Florida Statutes, and
Rul e 9J-2.025, Florida Adm nistrative Code. The reasons for the
obj ection were the inclusion of new dwelling units in existing
residential areas w thout proper review and approval, deletion of
the bal d eagl e managenent area w t hout approval by the FGFWFC,
and devel opnent in the bald eagl e managenent area w t hout proper
revi ew and approval .

33. Janes |I. Crews, the DCA planner with day-to-day
responsibility for this NOPC, testified that DCA s objections
were the result of his review of the NOPC and the applicable
statutes and rul es.

34. M. Crews testified that after the May 9, 1997,
objection letter was issued, he received a letter from Steven C
Hartsell, the attorney for Riverwood LDC, clarifying the NOPC and
addressing sone of DCA's concerns. M. Hartsell’s letter, dated
June 10, 1997, pointed out that the 67.6 acres in question was
part of the MDO and was pulled out of the Increnment One boundary
for future agency review should the river eagle nest be
abandoned. The letter stated that, in light of the nore than
five-year abandonnent of the nest site, the issue in the NOPC
shoul d be confined to whether the proposed residenti al
devel opnent and renoval of the bald eagl e managenent plan
restrictions would create a reasonable |ikelihood of additional

regi onal inpact not previously reviewed. The letter attached the
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correspondence referenced above regarding the U S. Fish and
WIildlife Service’s determnation that the river eagle nest was
“lost.”

35. In his letter, M. Hartsell strenuously argued that the
express terns of the Bald Eagl e Managenent Plan did not require
that any property be set aside for pernmanent bald eagle habitat.
Rat her, he argued, the plan “sinply |left the door open” for the
rel evant agencies to require permanent habitat if the applicable
rules or regul ations were ever changed to require pernmanent
habitat. Because the nest was abandoned, M. Hartsell concl uded,
the 67.6 acres was no |longer an area of state or regional
significance for any endangered or threatened species.

36. M. Hartsell also disputed the suggestion that this
application mght be forced to go through the Al DA process rather
t han the NOPC process, stating that the applicant here had
attenpted to provide the sane | evel of information as would be
required in an Al DA and pointing out that the 67.6 acres had been
previously surveyed and reviewed during the original MO and
I ncrenment One DO process. He concluded that the NOPC process
seened reasonable, given that the property had al ready been
surveyed for species and that no additional devel opment density
had been request ed.

37. M. Crews drafted a DCA response to M. Hartsell,

i ssued over the signature of J. Thomas Beck on June 24, 1997.
The response expressed DCA' s acceptance that the river eagle nest

was in fact abandoned. However, the response al so noted that
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t here had not been a vegetation and wildlife survey conducted on
the subject property since the MDO and I ncrenent One DO were
adopt ed on Novenber 13, 1990. The response concl uded that:

t he proposed deletion of the Bald Eagle

Managenment Pl an area al ong the Myakka Ri ver

may still create a substantial deviation

because it will result in the devel opnent of

an area specifically set aide in the DO for

preservation or special protection of a

listed animal or its habitat. At the very

m ni mum a thorough new survey is required

for this portion of the DRI prior to

conpletion of the NOPC review. Based on the

survey’s findings, additional DO conditions

may be necessary to address vegetation and

wildlife issues.

38. M. Crews testified that, after the June 24 letter was
sent, he was contacted by M. Hartsell, who told himthat
Ri verwood LDC was going to prepare a new vegetation and wldlife
species survey for the 67.6 acres in question. To expedite
consi deration of the survey, DCA nade arrangenents with Ri verwood
LDC to have the survey results sent directly to the rel evant
coment i ng agencies: the FGFWFC, the Florida Natural Areas
| nventory; and the DRI coordinators for both Charlotte County and
t he Sout hwest Fl ori da Regional Pl anning Council.

39. The Listed Species Survey Report for the 67.6 acre-site
was performed by Bruce Layman of Wlson, MIler, Barton & Peek
Inc., on July 1-8, 1997, and was submtted to the various
agencies on July 8, 1997. The survey was conducted over five
days of norning and afternoon transects for listed flora and
fauna, wth particular attention to the species targeted by those

lists. The report stated that “particular attention” was given
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to the potential presence of bald eagles, given their known
exi stence in the area, but found no signs of nesting or perching
activities.

40. M. Crews testified that his agency received comments
on the survey report fromthe FGFWFC and fromthe Florida Natura
Areas Inventory, and recalled that those agenci es expressed
concern about its adequacy.

41. The Florida Natural Areas Inventory, in a nenorandumto
M. Crews dated July 11, 1997, expressed concern that the survey
report did not include the list of species “targeted” for field
i nvestigation, or any statenent as to how the |ist was derived or
whet her seasonal considerations were nmade in developing the list.
The nmenorandum was also critical of the fact that the survey was
taken over a single week in July, and that the site visits
occurred nostly during the sane early afternoon hours, when many
speci es of birds and manmmal s may not be active.

42. Ms. Kinberly Dryden, a biological scientist wwth the
FGFWFC and an expert in wildlife habitat and |isted species
surveys, echoed these concerns in her testinony. She found that
the survey was not consistent with acceptable practice as to both
the season in which it was conducted and the tinme of day in which
the site visits were nade.

43. Ms. Dryden testified that, if one did not want to find
anything on the site, one would do what was done here: conduct a
survey in July, during the mddle of the wet season, and during

the hottest part of the day in a tropical area of the United
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St at es.

44, Ms. Dryden testified that the survey nethodol ogy was
not consistent with the FGFWFC s W1l dlife Methodol ogy Gui deli nes,
and not consistent with any professional survey techni que she has
revi ewed and accept ed.

45. Ms. Dryden found no indication in the survey report or
the included maps that the surveys had been neandered in
accordance with the Guidelines. Wile the survey report
indicated that nearly three tinmes the recommended square footage
had been surveyed, Ms. Dryden stated that the Quidelines place
| ess enphasis on the raw square footage than on know ng whet her
the survey was neandered to cover a representative sanple of the
entire site.

46. Ms. Dryden noted that the report nade a genera
statenent that the survey had been conducted in accordance with
t he CGuidelines, but she found no detail included that would
permt a third party to confirmthat the Cuideline nethodol ogies
had in fact been foll owed.

47. Ms. Dryden testified that the Guidelines were witten
to provide cursory survey recomendations for DRI applicants, and
that the typical |isted species survey submtted exceeds the
m ni mum st andards set forth in the Guidelines. She found that
this survey did not neet even the m nimum standards set forth in
t he gui del i nes.

48. Ms. Dryden testified that the surveyor should coll ect

historical information on the site, to know what species may be
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there. She testified that the Guidelines call for norning and
eveni ng surveys, conducted as randomy as possible to ensure that
no repeat surveys occur and there is as nuch chance as possible
to pick up all the wildlife on the site. The survey report did
not indicate that the Guidelines were followed in these respects.

49. Ms. Dryden noted that the report included no discussion
or identification of eagle habitat, and did not outline the
hi story of eagles on the site. She also testified that July is
the wong tinme to survey for bald eagles in South Florida,
because bald eagles tend to mgrate after they have conpl eted
their nesting activities in the spring.

50. Ms. Dryden stated that, as part of the preapplication
process for an Application for Master Devel opnment Approval, an
applicant is required to provide a |list of potential species on
the site. No such |ist was provided with this survey report.

51. M. Layman, who conducted the survey, admtted that the
list of species he was |ooking for was “nentally based,” i.e., it
was in his head, not on paper. He testified that this |list was
based on his experience working on this project and his
famliarity with sites in other counties in the sane region of
Fl ori da.

52. M. Layman disagreed with Ms. Dryden’s criticisns
regardi ng the nethodol ogy of the survey. He noted that the
survey was not conducted in a vacuum and that no attenpt was
made to recreate all the work that had been performed in prior

surveys conducted as part of the MDO and Increnent One DO
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process. Based on that earlier work, he already had an idea as
to which listed species he mght find on the site.

53. M. Layman also disagreed with Ms. Dryden’s criticism
as to the timng of the survey. He agreed that July woul d not be
the right time to | ook for nesting eagles, but he stated that
neither the tine of day or tine of year would affect the search
for general bald eagle activity. He testified that, in South
Fl orida, eagles that have established a territory stay in the
regi on year round, and are active throughout the day.

54. M. Layman testified that he found no evi dence of
recent bald eagle activity of any kind on the 67.6 acre-site.
There were no nests, no evidence of roosting, and none of the
usual signs indicating that eagles were feeding in the area.

55. M. Layman admitted that the Guidelines call for
norni ng and afternoon transects of the site, and that he did not
perform norning and afternoon transects. However, he testified
that in his five years of perform ng protected species surveys,
he has seen such norning and afternoon transects recomrended in
practice only for red cockaded woodpeckers. Because that species
is not on the subject property, there was no need to performa
nmor ni ng and eveni ng survey to be sure he was seeing everything.

56. On bal ance, the criticisns voiced by Ms. Dryden are
wel | taken. M. Layman’s explanations and justifications of his
met hods, even if reasonable, were rationalizations of the
adm tted shortcom ngs of his survey report.

57. There was no list of anticipated species devel oped
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prior to the survey and published in the report. Four out of the
five site visits were conducted at the sane tinme of day, and none
of the visits were conducted prior to 9 a.m or after 3:30 p.m
The survey was nostly conducted in the early afternoon on sumrer
days in South Florida, when the tenperature was in excess of 90
degr ees.

58. The survey report provides no detail as to how the
transects were determned or to what extent the survey was
random zed to ensure adequate coverage of the site as a whole.

59. The report states that the survey nethods “neet, or
exceed, the Florida Gane and Fresh Water Fish Comm ssion’s
Wl dlife Methodol ogy Guidelines published in January 1988,” but
t hat statenment nust be accepted largely on faith. A third party
could not read the contents of the survey report and state with
any degree of confidence that the Guidelines were in fact
fol | oned.

60. The circunstances under which the survey was conducted
support a finding that its conclusions are suspect at best. The
deci sion to conduct the survey could have been nade by R verwood
LDC no sooner than June 24, 1997, the date of M. Beck's letter
to M. Hartsell suggesting such a survey. Less than one week
|ater, M. Layman was actually in the field conducting the
survey, leading to the inference that only m nimal preparatory
wor k coul d have been performed prior M. Layman’s taking to the
field. This would explain the mssing information regardi ng what

speci es were being sought.
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61. Further, the survey report was submtted on July 8,
1997, despite its textual indication that M. Layman was still in
the field as late as 11 a.m on that date. This observation
| eads to the inference that the preparation of the report was
rushed, and may explain the cursory nature of the survey report.

62. M. Layman pointed out that in April 1997, he perforned
a listed species survey for a different 26.5 acre-site on the
Ri verwood property, using the same nethodol ogy and the sane
reporting formas he used for the 67.6 acre-site, and that al
revi ewi ng agenci es accepted it without criticism

63. Fromthis, R verwood LDC argues that it is unfair to
apply a nore stringent standard to the survey conducted on the
67.6 acre-site, and that a double standard is being applied here
in the effort inproperly to require R verwood LDC to grant
per manent preservation status to the 67.6 acre-site.

64. However, the 26.5 acre-site in question had already
been di sturbed by devel opnent, with a man-nmade | ake in the center
of the property, and a network of roads and ditches in place.
Exotic plants such as Brazilian pepper, nelal euca and wax nyrtle
dom nated many portions of the site. None of this acreage was
even arguably bald eagle habitat.

65. It would not have been unreasonable for the FGFWFC and
ot her review ng agencies to accept a | ess thorough survey of this
heavily disturbed area than it would accept for a relatively
pristine riverfront area known to have been the historic honme of

bal d eagl es.

27



66. The original Resolution Nunber 90-285, which restricted
| and- use devel opnent within the primary and secondary bal d eagle
zones, required devel opnent of a “Bal d Eagl e Habitat Managenent
Plan.” Wether through inadvertence or design, the word
“habitat” was dropped when the Plan was actual |y adopt ed.

67. Nonetheless, the Plan’s | anguage nakes clear that it
was designed not nerely to shield the river eagle nest from undue
encroachnment by devel opnent, but to provide protection of the
habitat in the 67.6 acre-portion of R verwood that was
voluntarily severed fromthe |Increment One DO

68. Wiile it expressly stated that the Plan did not address
“permanent habitat protection for eagles” in Increment One, the
Plan did require that “DRl review of bald eagle habitat
managenent wi Il take place pursuant to the laws, rules, and
regulations in effect at the tine of the review,” should the nest
itself ever be determ ned to have been abandoned, and that such
DRI review woul d occur pursuant to an AIDA filed by the
devel oper.

69. These provisions of the Plan were consistent with
Section 380.06(19)(b)16., Florida Statutes, which conclusively
finds a “substantial deviation” occurs when a proposed change to
a previously approved DRI results in devel opnment of “any area
whi ch was specifically set aside in the application... for
preservation or special protection of endangered or threatened
pl ants or animals designated as endangered, threatened, or

speci es of special concern and their habitat . . .”.
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70. Even accepting R verwod LDC s contention that Section
380.06(19)(e)5.b., Florida Statutes, negates the concl usiveness
of the presunption of a “substantial deviation” by allow ng
“refinenent by survey,” and thus permts the applicant to
denonstrate by clear and convincing evidence that this change
woul d not cause a substantial deviation, R verwod LDC has not
met that burden in this case.

71. As of the date the Bald Eagl e Managenent Pl an was put
in place, the 67.6 acres at issue were bald eagle habitat. The
nesting eagles lived there. To overcone the presunption of a
substanti al deviation and denponstrate its entitlenment to proceed
under the |l ess stringent NOPC process, rather than the DRl review
contenpl ated by the AlIDA process, Riverwood LDC would be required
to denonstrate that this acreage was no | onger bald eagle
“habitat,” as that termis defined by Rule 9J-2.041(2)(j),

Fl ori da Adm ni strative Code.

72. The undi sputed denonstration that the river eagle nest
has been abandoned, and the U. S. Fish and Wldlife Service's
official declaration that it is a “lost” nest, do not alone
denonstrate that the 67.6 acre-tract is no | onger bald eagle
“habitat,” because the definition of “habitat” covers nore than
nesting activities.

73. The survey was suggested by DCA in an effort to assist
Ri verwood LDC to denonstrate that the area was no | onger bald
eagl e habitat, and thus avoid an appeal of the devel opnent order

by DCA. For the reasons stated above, the survey is inherently
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unrel i abl e and cannot be used as evidence that this area is no
| onger bald eagle habitat.

74. DCA' s efforts to assist Riverwood LDC in its attenpted
expediting of its application did not constitute approval of
Ri verwood LDC s decision to pursue the NOPC process rather than
the AIDA process. DCA was entitled to review the results of the
survey, as well as the comments thereon by the FGFWFC and t he
Florida Natural Areas Inventory, prior to reaching a fina
conclusion that R verwood LDC s proposed addition of the 67.6
acre-tract to the Increnent One DO constituted a “substantia
devi ation.”

75. It is not DCA's typical practice to request subm ssion
of listed species reports as part of the NOPC process. M. Crews
characterized it as a “very unorthodox approach.” The w sdom of
its request is questionable, given that it arguably |ed the
devel oper to believe that DCA approved its use of the NOPC
process rather than the AIDA, or at |east that DCA was treating
this NOPC as a de facto Al DA

76. However, DCA s suggestion that a thorough wildlife
survey be conducted did not, and could not, estop DCA froml ater
performng its statutorily mandated duty of appealing what it
perceived to be an inproperly adopted devel opnent order.

77. M. Hartsell, R verwood LDC s representative, testified
that there was never any agreenent by his client to provide
per manent habitat protection for the 67.6 acres. This is

accepted as true, but does not contradict the plain | anguage of
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t he Bal d Eagl e Managenent Pl an, which unequivocally calls for DR
review of future devel opnent applications in any abandoned eagl e
nest area.

78. By letter dated July 15, 1997, Bradley Hartman of the
FGFWFC informed M. Crews of DCA Affairs that his office had
reviewed the survey report submtted by Ri verwood LDC, and that
the coments contained in his letter of May 2, 1997, renained
applicable. M. Hartman stated that, although bald eagles were
not observed during the survey, the pinelands in the vicinity of
t he abandoned river eagle nest provide docunented habitat for the
speci es, and the FGFWFC continues to recomend that the area be
protected with a conservation easenent and managed for bald
eagl es and other wildlife species on the site.

79. By letter dated July 25, 1997, fromJ. Thomas Beck to
Mat t hew DeBoer, Chairman of the Charlotte County Board of County
Comm ssi oners, DCA strongly encouraged Charlotte County to
consi der the coments of the FGFWFC and the Florida Natural Areas
I nventory, and to designate a preservation area in the vicinity
of the abandoned river eagle nest.

80. Despite the concerns voiced by DCA and the FGFWFC, the
Charl otte County Board of County Comm ssioners thereafter adopted
the subject resolutions, finding that no substantial deviation
woul d be caused by adding the 67.6 acre-tract to Increnent One
and abolishing the bald eagle protection areas established by its

earlier resol utions.
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CONCLUSI ONS OF LAW

81. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter and the parties hereto
pursuant to Sections 120.569, 120.57, 380.07, Florida Statutes,
and Chapter 42-2, Florida Adm nistrative Code.

82. DCA has the authority and discretion to appeal any
| ocal governnent devel opnent order regarding a DRI within 45 days
after the devel opnent order is rendered to DCA. Section
380.07(2), Florida Statutes; Rule 9J-2.026, Florida
Adm ni strative Code.

83. Charlotte County Resol ution Nunber 97-0870A0 and
Charl otte County Resol ution Nunber 97-0860A0 are “devel opnent
orders” within the neaning of Section 380.07, Florida Statutes.
See Section 380.031(3), Florida Statutes (defining the term
“devel opnent order”).

84. The Charlotte County resolutions do not neet the
requi renents of Chapter 380, Florida Statutes, or Chapter 9J-2,
Florida Adm nistrative Code, in that they find that the proposed
amendnents to the MDO and the Increment One DO do not constitute
a “substantial deviation” fromthe terns of the existing MDO and
| ncrenment One DO

85. The 67.6 acre-parcel proposed to be added to the
I ncrenent One DO was unquestionably bald eagle habitat at the
time the MDO and the Increnent One DO were originally adopted.
Wiile the evidence in this proceedi ng denonstrated that the river

eagl e nest |ocated on the parcel was abandoned, the evidence
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produced by Respondents did not denonstrate that this parcel is
no |l onger bald eagle “habitat,” i.e., an “area that is associated
with the life history requirenents” of the bald eagle. Rule 9J-
2.041(2)(e), Florida Adm nistrative Code.

86. The Bal d Eagl e Managenent Pl an specifically set aside
the 67.6 acre-parcel for preservation or special protection of
the bal d eagle, a threatened species. The Bald Eagl e Managenent
Pl an was devel oped and approved as part of the MDO and the
| ncrement One DO

87. Section 380.06(19)(b)16., Florida Statutes, provides
that any change to a previously approved DRI or devel opnent order
condition which would result in the devel opnent of an area
specifically set aside in the application for devel opnment
approval or in the devel opnent order for preservation or special
protection of a threatened animal species “shall constitute a
substantial deviation” and shall cause the devel opnent to be
subject to further DRI review.

88. The proper format for obtaining approval of a change
constituting a substantial deviation is to submt an Al DA

89. This proposed anendnent to the MDO and the | ncrenent
One DO could not be approved by way of an NOPC, because the
addition of the 67.6 acres to Increnment One concl usively
constituted a “substantial deviation.”

90. The terns of the Bald Eagl e Managenent Pl an itself
required the devel oper to submt an AIDA prior to devel opnent

approval for acreage covered by the Plan.
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91. Riverwood LDC contends that the NOPC, considered with
the survey information produced at the request of DCA and the
FGFWFC and with all the information submtted with its earlier
applications, provided all the information that an Al DA woul d
have required. Therefore, Ri verwood LDC contends, it elevates
form over substance to find that an Al DA shoul d have been
submtted in this case.

92. The evidence denonstrates that Ri verwood LDC did not
submt everything that would be required by an AIDA. At the very
| east, the listed species survey it submtted was i nadequate to
denonstrate Riverwood LDC s main contention: that the 67.6 acres
was no | onger bald eagle habitat. Thus, even accepting R verwood
LDC s | egal argunent that Section 380.06, Florida Statutes,
allowed it to rebut the presunption of “substantial deviation,”

Ri verwood LDC failed to narshal the clear and convinci ng evi dence
required to make that rebuttal.

93. The claimthat DCA is elevating formover substance
ignores the fact that there is substance to the form The
Legi sl ature has provided a clear, substantive distinction between
an NOPC and an AIDA. In attenpting to avoid the nore stringent
DRI review contenpl ated by the Al DA process, R verwood LDC has
relied on a sinple proposition: the Bald Eagl e Managenent Pl an
was devel oped and adopted for the sole purpose of protecting an
eagl e’ s nest; the nest no |longer exists, therefore the Bald Eagl e
Managenment Plan is a nullity. The acreage protected by the Pl an

shoul d revert to Increnment One and becone part and parcel of that



Devel opnment Order, pursuant to the | ess exacti ng NOPC process.

94. The testinony of M. Hartsell indicates that this
sinple proposition was R verwood LDC s intent fromthe outset of
this DRI process. However, the actual docunents generated during

t hat process--the various Charlotte County resolutions and the

35



Bal d Eagl e Managenent Plan itself--do not support Ri verwood LDC s
proposi tion.

95. Wiatever Riverwood LDC s intent, the docunentary record
convi ncingly denonstrates that the concern underlying the Bald
Eagl e Managenent Plan was not nerely an eagle s nest sitting in a
given tree, but protecting the habitat of the bald eagles in that
ar ea.

96. Potential abandonnment of the nest was specifically
contenplated by the Plan. While the Plan states that abandonnent
woul d operate to vacate the restrictions inposed in the primary,
fl yway, and secondary zones associated with the nest, it goes on
to state an AIDA nust be filed for devel opnment in those vacated
zones and that “DRI review of bald eagle habitat managenment wl|
take place pursuant to the laws, rules and regulations in effect
at the tine of the review” It is precisely that Plan-nmandated
“DRI review' that R verwood LDC seeks to avoid by pursuing the
NOPC process.

97. Riverwood LDC cannot avoid the plain requirenments of
Chapter 380, Florida Statutes; of Chapter 9J-2, Florida
Adm ni strative Code; and of a Bald Eagl e Managenent Plan that the
devel oper itself prepared and voluntarily accepted as a binding
restriction on its project.

98. Finally, R verwod LDC makes the | egal argunent that
t he devel opnent order it seeks here is a "license" subject to the
provi sions of Section 120.60, Florida Statutes. Ri verwood LDC

argues that, because it provided all the information requested by
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DCA during the NOPC process, Section 120.60(1), Florida Statutes,
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forbids DCA fromdenying the "license" for failure to supply
addi tional information.

99. A devel opnent order issued by a | ocal governnent is not
a license as defined by Section 120.52(9), Florida Statutes.
Even accepting arguendo that a devel opnent order is akin to a
license, R verwood LDC s analogy fails because DCA is not the
agency enpowered to approve or deny this "license application.”

100. Even if Section 120.60, Florida Statutes, had sone
application to this proceeding, the specific requirenents of
Section 380.07(2), Florida Statutes, would govern the general
procedural requirenments set forth in Section 120.60, Florida

Statutes. PalmHarbor Special Fire Control Dist. v. Kelly, 500

So. 2d 1382, 1386 (Fla. 2d DCA 1987), affirmed 516 So. 2d 249
(Fla. 1987)(where two different |egislative enactnents generally
apply, but only one specifically applies, the specific enactnent
governs over the general).

101. DCA's earlier requests for information from R verwood
LDC did not negate DCA' s statutory authority to appeal the
devel opment order to the Florida Land and Water Adjudicatory
Comm ssion. Riverwod LDC s contention that this is a licensing
proceeding is without nerit.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is reconmended that the Florida Land and Water Adjudicatory
Comm ssion enter a final order declaring that Charlotte County

Resol ution Nunmber 97-0870A0 and Charlotte County Resol ution
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Nunmber 97-0860A0 are inconsistent with Chapter 380, Florida
Statutes; Chapter 9J-2, Florida Adm nistrative Code; and the Bald
Eagl e Managenent Pl an described in the foregoing; denying
perm ssion to proceed under those Resolutions; and issuing a
final devel opnment order consistent with the provisions of Chapter
380, Florida Statutes.

DONE AND ENTERED this | 3th day of April, 1998, in

Tal | ahassee, Leon County, Florida.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of April, 1998.

COPI ES FURNI SHED

Shaw P. Stiller, Esquire
Department of Community Affairs
2555 Shumard Cak Boul evard

Tal | ahassee, Florida 32399-2100

Kenneth G Certel, Esquire
Certel, Hoffman, Fernandez
& Cole, P.A
Post O fice Box 6507
Tal | ahassee, Florida 32314-6507

Steven C. Hartsell, Esquire
Post O fice Drawer 1507
Ft. Myers, Florida 33902-1507

Carl Kitchner

Assi stant County Attorney
Charl otte County
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118500 Murdock Circle
Port Charlotte, Florida 33948-1094
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St ephani e Gehres Kruer

General Counsel

Department of Community Affairs
Suite 325-A

2555 Shunard Gak Boul evard

Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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